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• O.C.G.A. §§ 12-5-43, 12-2-2(c)(2), 50-13-13, 12-5-31 and Ga.Comp.R .& Regs. 
r. 391-1-2.-03 authorize any person who is aggrieved or adversely affected by 
any order or action of  the Director to obtain review of  the Director’s order or 
action (typically a permit)
• Petition must be filed within thirty days of  the Director’s action as required by 

O.C.G.A. § 12-2-2(c)(2) and § 12-5-43
• Pursuant to O.C.G.A. § 12-2-2(c)(2)(B), the petition stays the effectiveness of  

the Director’s action

• Pursuant to O.C.G.A. § 12-2-2(c)(2)(A), the petitioner is entitled to a hearing 
before an administrative law judge (ALJ) of  the Office of  State Administrative 
Hearings (OSAH) acting in the place of  the Board of  Natural Resources

Challenging an Action of  the EPD Director



• NPDES Permit issued December 29, 2015
• 3rd Party (Altamaha Riverkeeper) Permit appeal claimed that the permit would cause 

a violation of  “narrative” standard in Ga. Rule 391-3-6-.03(5)(c)
• “All waters shall be free from material related to municipal, industrial, or other discharges which 

produce turbidity, color, odor or other objectionable conditions which interfere with legitimate 
water uses.”

• The rules do not define “objectionable,” “interfere,” or “legitimate water uses.” 
However, the rules do state that the “reasonable and necessary uses” of  the waters 
of  the state include, among other things, “agricultural, industrial, recreational, and 
other legitimate uses.

• OSAH ALJ reversed the renewed permit September 30, 2016
• For periods of  low flow only

Rayonier NPDES Permit Appeal



Rayonier NPDES Permit Appeal
• Concerns with ALJ Decision:
• “Legitimate uses” effectively changes the designated use of  the water body.
• “All legitimate uses” of  the river must be protected at “all times” and if  one person finds 

the conditions objectionable, then the rule is violated.
• “Any Interference” merely meant that if  one person changed their behavior because the 

effluent ran afoul of  their subjective aesthetic tastes, then that amounted to “interference” 
with their use of  the river.
• Logical result: if  one person finds a condition on the river objectionable at any time, then 

the narrative water quality standard is not being met.



Rayonier NPDES Permit Appeal
• Wayne County Superior Court Decision March 17, 2017

• Reversed the OSAH ALJ decision
• ALJ interpretation would require EPD to manage the State’s water resources to meet the subjective wishes 

of  water users with the highest water quality expectations.  This would collapse the “designated use” 
hierarchy into one classification requiring all waterbodies meet the most stringent standard.

• EPD’s interpretation of  the standard is reasonable and in accord with the statutory and regulatory purposes 
and the context of  the standard as a whole.  Color and odor in receiving waters must be controlled and 
interference with the use of  the water limited, but in a reasonable manner.

• Instead of  remanding the decision back to the ALJ, reinstated the permit.

• Riverkeeper appealed decision to State Court of  Appeals.  Court ruled June 13, 2018
• Agreed with Superior Court regarding EPD’s interpretation of  the standard
• Disagreed with Superior Court regarding reinstatement of  the permit.  Instead remanded with direction that 

the superior court in turn remand the case to the ALJ for reconsideration in light of  this opinion.

• Riverkeeper appealed decision to GA Supreme Court July 6, 2018. Waiting to hear if  court 
will take the case.



Clarification of  Narrative Water Quality Standards
• Proposed December 2017
• Prompted by OSAH ALJ interpretation of  rule
• Purpose of  the amendments is to clarify the current language
• Change is a clarification only and does not change the stringency of  the 

narrative standards being amended
• Existing language could lead to incorrect interpretations
• Proposed amendments are designed to prevent such misinterpretations
• Current language could be interpreted incorrectly to prohibit any 

interference with any water use at any time, thus leading to an interpretation 
that if  one person finds an aesthetic condition of  the water objectionable at 
any time, then the narrative water quality standard is not being met



Clarification of  Narrative Water Quality Standards
• Since the rules must carry with them some level of  certainty and predictability, 

the rule amendments were being proposed to ensure that is the case
• The first proposed change is to insert the word “unreasonably” immediately 

before the word “interfere” at Rule 391-3-6-.03(5)(b) and (c)
• The second proposed change is to substitute “the designated use of  the water 

body” in place of  “legitimate water uses” also at Rule 391-3-6-.03(5)(b) and (c)
• DNR Board adopted this change at the March 27, 2018 Board Meeting
• Rule change has been submitted to U.S. EPA.  Waiting on their review.



• October 18, 2013, the EPD issued LAS permit to City of  Guyton for 
LAS on a 265-acre tract of  land located in Effingham County
• Treated wastewater would be applied to fields using spray irrigation on 

approximately 44 acres
• Adjacent land owner appealed permit to OSAH
• Claims

• 2. Operation of  LAS will violate WQS
• 3. Permit issued in violation of  LAS Guidelines without a rational basis
• 4. Permittee will be unable to comply with the Permit

• EPD argued that antidegradation rule does not apply to nonpoint 
discharges to groundwater

City of  Guyton LAS Permit Appeal



• OSAH affirmed permit on May 26, 2015
• NOTE: OSAH hearing was delayed during FEMA map revision

• Lengthy explanation regarding antidegradation rule:
• “Since Georgia’s antidegradation rule was promulgated to implement the Director’s 

delegated authority under the CWA, the CWA must guide interpretation of  the rule.”
• “…this Court concludes that a better reading of  the CWA limits the applicability of  

its NPDES permitting provisions to surface water discharges.  NPDES Permits are 
therefore not required for groundwater discharges, even where the groundwater is 
hydrologically connected to a surface water.”

• Regarding deviations from LAS Guidelines
• “However, the LAS Guidelines are ‘not intended to be a cookbook,’ and the Director 

is not required to reject a permit application if  a particular site does not meet each and 
every criterion listed… Rather, the Director may issue a permit that contains specific 
conditions to address the site’s limitations in a manner that complies with Georgia 
law.”

City of  Guyton LAS Permit Appeal



• Permit went into effect.  City then constructed and began operating the 
facility.
• Decision appealed to County Superior Court that the EPD had issued 

the permit without compliance with the antidegradation rule
• The County Superior Court affirmed the ALJ’s decision, concluding that 

issuance of  the permit was lawful
• Decision appealed to State Court of  Appeals that the relevant part of  the 

antidegradation rule is unambiguous; that the ALJ’s and the superior 
court’s interpretation of  that rule contradicted the rule’s plain language; 
and that the EPD’s cited guidelines provided no authority to avoid the 
clear mandates of  that rule.

City of  Guyton LAS Permit Appeal



• Court of  Appeals decision February 27, 2018 reversed superior court’s 
judgment affirming the ALJ’s decision. This case is remanded.
• “…the ALJ and the superior court erred as a matter of  law in interpreting the 

antidegradation rule in such manner. The proper interpretation of  the 
antidegradation rule, which adheres to its plain language, is that before a permit 
can be issued that allows lower water quality, the EPD must find that degradation 
of  the water quality is necessary to accommodate important economic or social 
development in the relevant area. See Ga. Comp. R. & Regs. 391-3-6-.03 (2) (b) 
(ii). Notably, the antidegradation rule does not limit its application to point source 
discharges.”
• NOTE:

• Court of  Appeals does not mention fact that the EPD rule is to implement a delegated 
program under the CWA

• Court of  Appeals does not even reference the fact that this is a discharge to groundwater as 
opposed to surface water

City of  Guyton LAS Permit Appeal



•March 29, 2018, EPD appealed the Court of  Appeals decision to 
the Georgia Supreme Court. No decision yet. Justification:
• The court of  appeals decision threatens to extend a substantial regulatory 

burden to large classes of  activity it was never meant to cover.
• The court of  appeals erred in requiring antidegradation analysis for land 

application systems
• The Director’s interpretation of  the antidegradation rule is entitled to deference.
• The Director reasonably concluded that land application systems do not require 

antidegradation analysis because the antidegradation rule requires that analysis only 
for discharges to surface waters from point sources
• The antidegradation rule does not apply to land application systems because it only regulates 

discharges to surface waters.
• The antidegradation rule also does not require antidegradation analysis for land application 

systems because it requires that analysis only for point sources.

City of  Guyton LAS Permit Appeal



• Plant Hammond is an 865 megawatt (MW) coal-burning electric 
generation facility comprised of  4 operating units located on the Coosa 
River approximately 10 miles west of  Rome, Georgia

• The facility is permitted to withdraw water from the Coosa River for its 
cooling needs using once-through cooling

• December 13, 2017, EPD issued final NPDES permit for Plant 
Hammond

Plant Hammond NPDES Permit Appeal



• January 12, 2018, Permit appealed by Southern Environmental Law 
Center (SELC) on behalf  of  Coosa River Basin Initiative (CRBI).  
Separate permit appeal from Sierra Club.
• Permit is not in effect due to permit appeal.  As such, facility continues 

to operate under the old permit.

Plant Hammond NPDES Permit Appeal



• More stringent new permit requirement not in effect due to permit appeal
• First ever heat load limits. (Part I. A.1.b.)
• First ever load monitoring.  (Part I. A.1.b.)
• Changed location of  upstream temperature monitoring location further upstream to 

ensure that there are no effects from the power plant on the upstream temperature 
reading. (Part I. A.1.a.)

• Increased number of  sampling points for downstream temperature monitoring from 1 
sampling point to 5 sampling points. (Part I. A.1.a.)

• Changed the way the temperature monitoring is used to determine if  the Water Quality 
Standards (WQS) for temperature is being met from calculation to direct measurement. 
(Part I. A.1.a.)

• First ever coal ash impoundment integrity requirements (Part III.E.)
• First ever inclusion of  Effluent Limit Guideline (ELG) requirements from 2015 final 

rule (Part III.C.5 and 7)
• First ever inclusion of  316(b) requirements from 2014 final rule (Part III.C.4)

Plant Hammond NPDES Permit Appeal



Issue CRBI Sierra Club
Thermal mixing zone too large.  Results in harmful condition in river.
Claim abandoned

X    X

Unlawfully delays compliance with 316(b) rule.
Claim abandoned

X X

Fails to establish interim BTA for cooling water intake structure.
EPD loses summary judgment

X X

Unjustified delays compliance with ELG 
3-Day Hearing at OSAH (July 2018)

X

Pre-approves dewatering in violation of CWA.  Dewatering approval must be 
through major modification to NPDES permit.
EPD wins summary judgment

X

Plant Hammond NPDES Permit Appeal



• Two issues decided on summary judgment June 25, 2018 (explanatory 
memorandum from ALJ July 6, 2018)
• Issues decided on summary judgment:
• Dewatering –
• Interim BTA -

Plant Hammond NPDES Permit Appeal



• Interim BTA, Sierra Club and CRBI Claim [ALJ order July 6, 2018, page 
10-15]
• Because GPC requested an alternate schedule to submit the information required 

by 40 CFR 122.21(r)(ii) the Director was required to establish interim BTA 
standards in the permit based on best professional judgement.
• 40 CFR 125.98(b)(5): After October 14, 2014, in the case of  any permit issued before July 

14, 2018 for which the Director, pursuant to § 125.95(a)(2), has established an alternate 
schedule for submission of  the information required by 40 CFR 122.21(r), the Director may 
include permit conditions to ensure that, for any subsequent permit, the Director will have 
all the information required by 40 CFR 122.21(r) necessary to establish impingement 
mortality and entrainment BTA requirements under § 125.94(c) and (d). In addition, the 
Director must establish interim BTA requirements in the permit based on the Director's best 
professional judgment on a site-specific basis in accordance with § 125.90(b) and 40 CFR 
401.14.

Plant Hammond NPDES Permit Appeal



• Interim BTA, ALJ Decision [ALJ order July 6, 2018, page 10-15]
• Because the Director established an “alternate schedule” for GPC’s submission 

of  information in Section 122.21(r), the Director must impose interim BTA in 
the permit while Georgia Power is performing that work. 40 CFR 125.98(b)(5)
• Both GPC and the Director rely on the “in accordance with 125.90(b) and 

401.14” to support their argument that the Director was not required to establish 
interim BTA.
• The “in accordance with” language refers not to the size of  facility but rather 

refers to the standard under which EPD must develop interim BTA.
• In the “interim” while GPC conducts its entrainment and other studies that are 

required, EPD must employ the Small Plant BTA Standard in the Permit spelled 
out in 125.90(b), as opposed to the large plant standard in 125.91(a).
• ALJ notes that interim BTA may be different from the final BTA.  By concluding 

that interim BTA is required, ALJ is not ruling that GPC should employ 
expensive technology that it will later be required to dismantle or change.  Rather, 
the Director must use best professional judgement to determine interim BTA.

Plant Hammond NPDES Permit Appeal



• Dewatering, Sierra Club claim: [ALJ order July 6, 2018, page 4-6]
• Permit…unlawfully authorize(s) dewatering discharges in advance…without modifying 

the Permit subject only to certain disclosure requirements.
• Permit should be invalidated and remanded to the Director…with a condition stating 

that Plant Hammond may not make any discharges associated with ash pond dewatering 
until GPC applies for and obtains a permit modification, including the assessment of  
TBELs and WQBELs

• ALJ Decision:
• Federal regulations do not require a major permit modification for every change in the 

waste stream.  Director must first determine that a change is material and substantial and 
the change requires new/modified permit conditions.

• Wastewater from coal ash pond dewatering is considered to be “legacy wastewater” and 
not a new activity, disposal practice, or waste stream.

• Permit does not “pre-approve” any discharges at the facility that did not historically 
occur at Plant Hammond.

• Permit complies with the applicable law concerning the potential dewatering of  the coal 
ash ponds. Claims regarding the possible dewatering are speculative and not ripe given 
the uncertainty of  the dewatering.

Plant Hammond NPDES Permit Appeal



• July 12, 13, and 19, Hearing held at OSAH regarding the 
one remaining issue:  whether or not the ELG 
applicability dates EPD established in the permit are in 
compliance with applicable regulations
•Next Steps
• September 10, 2018: Final briefs from parties to ALJ
• ~ mid-October 2018: Decision from ALJ regarding last 

remaining count

Plant Hammond NPDES Permit Appeal



• October 19, 2017, EPD approved a stream buffer variance to Walton 
County Water and Sewerage Authority for impacts to 230 linear feet (5,750 
ft2) along the east bank of  the Apalachee River.
• NOTE:  Application (and variance) incorrectly used “Sewer Authority” instead of  

“Sewerage Authority”
• The variance authorized buffer encroachments necessary to construct a new 

water intake facility serving the Hard Labor Creek Reservoir.  
• November 17, 2017, variance was appealed on the basis that it was issued to 

an entity which is not the owner of  the property and required by OCGA 
12-7-6.
• EPD confirmed with Walton County Sewerage Authority that they did not 

have a right of  access to the property for which the variance was granted.
• EPD rescinded the variance on December 5, 2017

Hard Labor Creek Reservoir – Water Intake


