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How did we get here?
• In 2007, the Supreme Court ruled in Massachusetts v. EPA that the
Environmental Protection Agency had the authority and the responsibility to
regulate carbon dioxide emissions under the Clean Air Act.
• Six years later, on June 5, 2013, President Obama announced his Climate
Action Plan that included a Presidential Memorandum directing the EPA to
work “expeditiously to complete carbon pollution standards for both new and
existing power plants.”
• Almost one year later, on June 2, 2014, the EPA proposed the draft Clean
Power Plan, which provided individualized 2030 emissions reduction targets
for 50 states, cumulatively resulting in a projected 30 percent decrease in
power sector emissions from 2005 levels by 2030.
• During June through August of 2014, industry and 12 states filed suit in the
D.C. Circuit to block the rule. The D.C. Circuit rejected early challenges to
the draft rule as premature in June of 2015.

What happened?
• On August 3, 2015, President Obama announced the release of the EPA’s
finalized Clean Power Plan citing the authority of the Clean Air Act's Section
111(d), to regulate carbon dioxide (CO2) pollution from existing power
plants.
• The final Clean Power Plan calls for a 32 percent reduction in power sector
emissions from 2005 levels by 2030, equivalent to 870 million short tons of
CO2 or the annual emissions resulting from the powering of 95 percent of
U.S. homes.
• The targeted cuts in CO2 emissions also result in emissions reductions of
co-pollutants; by 2030, emissions of sulfur dioxide will be 90 percent lower
and emissions of nitrous oxides will be 72 percent lower, compared to 2005
levels.
• To demonstrate how a state plans to comply with its goal, applicable states
were expected to submit a final compliance plan, or an initial plan with a
two-year extension request, by September 6, 2016.

Who is suppose to do what?
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How did the EPA decide the goals?
• Under the final rule, the EPA assigned states a unique emission reduction
target that must be met based on a specific formula, resulting in an overall
goal of reducing CO2 emissions by 32 percent nationwide by 2030. Also,
the agency assigned a set of interim goals to each state allowing a
gradual reduction in CO2 emissions from 2022-2030.
• A state can choose to reduce its emissions however it sees fit and has the
option to comply individually or as part of a multi-state plan.
• To determine a state’s goal, EPA divided the country into three regions,
based on interconnected regional electricity grids. Next, the agency
considered three “building blocks” of reducing carbon emissions to
determine the ranges of feasible reductions for each region.
• The building blocks consist of:
– Improving the heat-rate efficiency of fossil-fuel fired plants.
– Switching to natural gas powered plants from coal powered plants.
– Increasing renewable power.

How did the EPA decide the goals?
• The EPA applied each building block to regions for all of the coal and
natural gas power plants to produce regional emission performance rates.
Next, the EPA applied CO2 emission performance rates for all affected
electricity generating sources in each state to produce state specific goals.
• State goals are variable and unique, but by 2030, state targets all fall in a
range of 771 lbs./MWh (pounds of carbon dioxide per megawatt-hour of
electricity generated) to 1,305 lbs./MWh.
• Vermont and Washington, D.C., are not subject to the rules, because they
do not have any large fossil-fuel powered plants.
• Two other states are not subject to the Clean Power Plan requirements,
Alaska and Hawaii, because of their unique grid situations. According to
the EPA, more information is needed on the states’ best system of
emission reductions. State specific goals for Alaska and Hawaii are
expected in the future.

Federal Implementation Plan
• If a state fails to submit a plan or if the EPA determines the state
plan is insufficient, it will be subject to a Federal Implementation
Plan (FIP) imposed by the EPA within two years of noncompliance.
• Though a final FIP has not been issued, the EPA proposed two
different plans on August 3, 2015. One plan assigns a cap on
emissions and allows for the trading of emission credits. The other
plan requires a state to meet an average emissions rate across its
power generation units.
• Within each proposed federal implementation plan, a state could
approach it through rate-based measures or mass-based measures.
Initially, the EPA planned to hold a period of public comments and
public outreach meetings to determine which option was the most
feasible by the Summer of 2016.

Clean Energy Incentive Program
• As part of the final rule, the EPA introduced the Clean Energy
Incentive Program (CEIP), a voluntary program providing
participating states with emission rate credits (up to the equivalent
of 300 million short tons of CO2 emissions) for reductions made in
2020-21 due to investments in renewable energy or energy
efficiency measures.
• On June 16, 2016, the EPA proposed certain design details for the
optional CEIP.
• These credits can be used to offset targets during the 2022-30
steps.
– Wind or solar projects receive 1 credit per 1 megawatt hour (MWh) of
generation.
– Energy efficiency projects implemented in low-income communities receive 2
credits for 1 MWh.

What are the goals for Georgia?

Source : Clean Power Plan State-Specific Fact Sheets,
https://www3.epa.gov/airquality/cpptoolbox/georgia.pdf

Different Opinions on the
Merits and Legality of the
Clean Power Plan

How are states responding to the CPP
through legislation?

Source: National Conference of State Legislators

How are states responding to the CPP
through litigation?

How are states responding to the CPP
through litigation?

Source: Southern States Energy Board

What is the current posture of CPP litigation?
• In September of 2015, early legal challenges to the finalized CPP
were dismissed pending Federal Register publication.
• Upon the publication of the CPP in Federal Register in October of
2015, states and industry groups sued and requested a stay.
• On January 21, 2016, the D.C. Circuit declined the granting of a
stay of the CCP.
• On February 9, 2016, the Supreme Court in a 5-4 ruling
unexpectedly issued a stay blocking of the CPP until the conclusion
of litigation.
• On February 13, 2016, conservative Supreme Court Justice Antonin
Scalia passed away elevating the lower court’s importance.
• The D.C. Circuit Court was scheduled to hear oral arguments on the
merits of the rule on June 2, 2016.

What is the current posture of CPP litigation?
• On May 16, 2016, the D.C. Circuit Court announced that oral
arguments scheduled for June 2 in front of a three-judge panel
would instead occur on September 27, 2016, with an en banc
review. An en banc review means that the arguments will be heard
by all of the judges on the court.
• In late 2016 or early 2017, the D.C. Circuit is expected to issue
decision.
• The losing side will appeal to the U.S. Supreme Court.
• In 2017 or 2018, the U.S. Supreme Court expected to issue a
decision either upholding or vacating the rule entirely, or remanding
portions to EPA.
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