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•  Water Rights Holder 
– Water Supply Provider or Corporate/Private Individual who 

Has the Right to Withdraw and Use Water under a Permit 
or Riparian rights below Permit Requirements 

•  Water Withdrawal Rights 
–  Allocated by the State of Georgia, DNR/EPD, and 

Specifying The Amount and Timing of Permitted 
Withdrawals by a Water Rights Holder  (typically expressed 
in MGD) 

Concepts in Water Law 
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•  Water Storage Rights 
–  For federal reservoir purposes, the right to control the Time, 

Manner and Method of Water Withdrawals Consistent With 
Project Purposes.  Storage is independent of the right to 
the water being stored. (typically expressed in acre-feet – 
43,560 cubic feet) 

•  Water Apportionment Rights 
–  As between States, the right to a specified amount of water 

from Basin(s) within a State and often expressed as a 
withdrawal cap or delivery of a specified amount of Flow at 
a State Boundary Line (established by Compact or litigation 
usually before the US Supreme Court) 

Concepts in Water Law 
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•  Return Flows 
–  Treated water returned to a reservoir or basin such as 

Municipal and Industrial wastewater or which results from 
a non-consumptive use or process (distinguished in this 
context from natural flow from rain events) 

Concepts in Water Law 
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2013 MADE INFLOW RULE AMENDMENTS 

“Made inflow to a reservoir” shall mean water 
that flows into a reservoir (1) after having been 
released from a storage project upstream of 
the reservoir as part of a plan approved by the 
Director; or (2) after having been discharged 
from a wastewater reclamation plant as part of 
a plan approved by the Director to increase 
flows into the reservoir. 
 

Board of Natural Resources 
Public Hearing October 25, 2013 
Amendment December 3, 2013 

 
Board approved Proposed Amendments to Rules for 

Water Quality Control , Chap. 391-3-6 
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2013 Amendments 

 (a) When a user has contracted for the right to utilize 
storage space within a reservoir that is owned or 
operated by an agency of the federal government, the 
Director shall retain authority to allocate any State 
water rights subject to regulation under O.C.G.A § 
12-5-31, including the right to withdraw State waters 
from the project as well as the right to impound made 
inflow to the reservoir. When the Director allocates to 
a specific user made inflows to a reservoir, pursuant 
to the permitting authority and procedure provided 
by O.C.G.A. § 12-5-31, that user will have the right to 
impound such flows in the storage space for which it 
has contracted, to the extent storage space is 
available. 
 

Board of Natural Resources 
Public Hearing October 25, 2013 
Amendment December 3, 2013 

 
Board approved Proposed Amendments to Rules for Water 

Quality Control , Chap. 391-3-6 
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2013 Amendments 

(b) The intent of subparagraph (a) is to retain and 
exercise to the fullest extent the State’s sovereign 
authority to control the use and storage of surface 
waters within its boundaries. In the event a court of 
competent jurisdiction determines that the Director’s 
exercise of authority pursuant to this subsection is 
preempted by federal law, the Director’s allocation 
shall be given effect to the maximum extent 
permissible. 
 

Board of Natural Resources 
Public Hearing October 25, 2013 
Amendment December 3, 2013 

 
Board approved Proposed Amendments to Rules for Water 

Quality Control , Chap. 3 
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2013 Amendments 

(c) The following factors shall be considered by the 
Director when allocating made 
inflows to a reservoir pursuant to paragraph (a): 

1. The criteria set forth in 391-3-6-.07(7). 
2. Whether the water to be stored will be utilized 
in a manner consistent with the Georgia 
Comprehensive State-wide Water Management 
Plan and any plans prepared by the applicable 
Regional Water Planning Council or the 
Metropolitan North Georgia Water Planning 
District. 
3. Such other physical and equitable factors as 
the Director may deem appropriate. 
 
 

Board of Natural Resources 
Public Hearing October 25, 2013 
Amendment December 3, 2013 

 
Board approved Proposed Amendments to Rules for Water 

Quality Control , Chap. 391-3-6 
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MADE INFLOW RULE In Practice 
Comments to the CCMWA Permit Amendment 

1.  The regulation on which the modification of 
the permit is based on preempted by 
federal law. 

A primary effect of the proposed permit 
modification would be to override the 
Corps of Engineers’ longstanding policy 
concerning how to account for reservoir 
inflows in determining whether an entity 
has exceeded its allocation of storage at a 
project. In order to obtain that result, 
Georgia promulgated a regulations, GA 
Comp. Pr. & Regs § 391-3-6-07(16). That 
regulations, however, is preempted by 
federal law. 
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EPD Response to the Comments on the 2013 
CCMWA Permit Amendment 

COMMENT: The regulation on which the 
modification is based, Ga. Comp. Rules & Regs 
Chapter 391-3-6-.07(16), is pre-empted by 
federal law. 
 
RESPONSE: The Corps has affirmed that it has 
no set policy for accounting for made inflows. In 
addition, the Corps has determined that made 
inflows allocated to CCMWA can be diverted 
before reaching Allatoona Lake without 
interfering with the reservoir’s operation. 
Furthermore, the rule expressly limits such 
allocations”…to the extent storage space is 
available.” Therefore, the rule does not 
interfere with the purposes and objectives of 
federal law. 
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EPD  Amended Permit for CCMWA 
(NOV. 7, 2014) 
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3. To the extent that storage space is available in 
Allatoona Lake to the permit holder under the terms of 
its contract with the U.S. Army Corps of Engineers, the 
permit holder will have the exclusive right to impound 
in such storage space any and all “made inflows” into 
Allatoona Lake from the following sources: 

a)  The metered discharge from the Cobb County 
– Northwest  Water Reclamation Facility to 
Allatoona  Lake. 

b)  The metered discharge from the Cobb County 
– Noonday Creek Water Reclamation Facility to 
Allatoona Lake via Noonday Creek and Little 
River. 

c)  The metered discharge from Hickory Log Creek 
Reservoir directly into the Etowah River 
through the diversion pipe, excluding  water 
required to be discharged from Hickory Log 
Creek Reservoir to meet the requirements of 
the City of Canton’s withdrawal permit (Permit 
No. 028-1491-04). 



Uncertain USACE Policy on Return Flows  
(JAN. 3, 2010) 
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Current policies on M&I reallocations at Corps 
facilities reflect numerous decisions and 
tradeoffs that may be reexamined as more 
reallocations are requested. 
 
 
Should the federal government credit for return 
flows (i.e., water not consumed by M&I uses 
that is returned to a Corps reservoir)? 



USACE Legal Opinion on Georgia 2000 WSR 
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In summary, this memorandum sets forth the 
Corps’ view that it has the legal authority under 
the 1946 RHA to release water from Buford 
Dam sufficient to accommodate Georgia’s 
requested downstream withdrawals of 408 
mgd; that withdrawals of 20 mgd from Lake 
Lanier are authorized under relocation 
agreements and the 1956 Act; and that the 
Corps has discretion under the Water Supply 
Act to accommodate additional, net 
withdrawals of 170 mgd from Lake Lanier 
(including withdrawals of 277 mgd and returns 
of 107 mgd to the reservoir), because  
accommodating those withdrawals and returns 
would not fundamentally depart from 
Congressional intent for the Buford Project and 
the ACF system. 



Gwinnett Daily Post 
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“I make the argument that if you 
really are an environmentalist, that 
should be one of your top priorities 
because it is the best way to 
incentivize systems that withdraw 
water from our reservoirs and our 
rivers … to clean the water and return 
it,” Deal said. “If they do get no credit 
for doing so, then there’s not much of 
an incentive for them to do it.” 
 

Governor Nathan Deal 
June 4, 2015 


