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Ø  Two Supreme Court Clean Air Act decisions 

Ø  One less known 
ü EME Homer City 

ü Cross-state Air Pollution Rule 

ü Just the facts 

ü Where are we now 

Ø  One well known 
ü UARG 

ü Additional observations 



Ø  EPA promulgated a rule requiring major NOx and SO2 reduction 
from EGUs in 27 eastern states. 

Ø  Authority: the Clean Air Act’s “good neighbor” provision 

Ø  Provision, in short, requires states to eliminate their “significant 
contribution” to downwind state’s nonattainment problems 

Ø  EPA simultaneously promulgated (1) significant contribution amounts 
and (2) FIPs to implement them 

Ø  EPA determination of  significant contribution 

ü Screening: state exceeds 1% NAAQS effect on a downwind state’s 
nonattainment? 

ü If  so, how much contribution can be eliminated at a reasonable cost? 

Ø  That contribution is significant and must be eliminated. 



Ø  Appealed to U.S. D.C. Circuit Court of  Appeals on many grounds 

Ø  Court stays rule 

Ø  Court reaches only two merits arguments 

ü Significant contribution determination 

ü FIP first 

Ø  States and industry win on both 

ü “Significant contribution” entails screening level, proportionality, and 
no over control, and costs can only be considered to lower burden 

ü FIP first violates Clean Air Act federalism structure 



Ø  Supreme Court disagrees 

Ø  “Significant Contribution” 

§  Term is ambiguous 

§  Task is hard 

§  States can bring “as applied” challenges 

Ø  FIP first 

§  Clean Air Act precisely lays out process for SIP development after EPA 
promulgates NAAQS 

§  Good neighbor is an express SIP requirement 

§  Difficulty of  state’s task does not elevate structure over words 

Ø  Remand to DC Circuit 



Ø  Merits issues remain 

§  Notice and comment 

§  Use of  modeling 

§  Compliance timeline 

§  As applied challenges? 

Ø  Briefing re: further proceedings underway 

Ø  EPA Motion to Lift Stay pending 

Ø  SIP litigation  



Ø  Define victory 

§  GHGs cannot trigger permit requirements 

§  Now, which pollutants can? 

§  Cabining BACT 

Ø  Proposed coal-fired EGU NSPS 

§  “Aggressive” reading of  “adequately demonstrated” 

§  Using formerly, fairly modest tool to threaten the viability of  an 
industry that Congress has taken steps to preserve 

Ø  Proposed EGU ESPS 

§  Using an infrequently used regulatory tool 

§  Foray into state resource planning and power dispatch  
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